MATERIAL EVALUATION AGREEMENT
This Material Evaluation Agreement (this “Agreement”) is entered into as of the date of the last signature (the “Effective Date”) by and among Universidad de Cádiz (“Collaborator”) and National Institute for Materials Science (“NIMS”).  Collaborator and NIMS are referred to herein as a “Party” and collectively as the “Parties.”
A purpose of this Agreement is a feasibility study of research collaboration (the “Purpose”).
Recitals

Whereas, NIMS is willing to provide to Collaborator, certain proprietary materials and information; and Collaborator desires to have access to such materials and information, as set forth herein.

Now, Therefore, in consideration of the mutual promises and covenants contained herein, the Parties agree as follows: 


Agreement

1.
Definitions

 For purposes of this Agreement, the following capitalized terms shall have the following meanings:

1.1 “Designated Site” means the single facility of Company, the address of which is set forth in Exhibit A attached hereto..
1.2
“Evaluation” means Collaborator's internal testing and measurements of the Materials (defined hereunder) in accordance with the terms of this Agreement.

1.3“Materials” mean diamond crystals provided for Evaluation hereunder as set forth in Exhibit A attached hereto. Diamond crystals were grown by chemical vapor deposition using the growth equipment developed in NIMS. Growth of diamond crystals [is]/[are] based on techniques described in the following published articles: T.Teraji, T. Taniguchi, S. Koizumi, K. Watanabe, M. Liao, Y. Koide, and J. Isoya, Jpn. J. Appl. Phys. 51, 090104 (2012). T. Teraji, T. Taniguchi, S. Koizumi, Y. Koide, and J. Isoya, Appl. Phys. Exp. 6, 055601 (2013). T. Teraji, Thin Solid Films, 557, 231 (2014).   
1.4 “Modifications” means substances or materials created by Collaborator which contain or incorporate any portion of the Materials.
2.
Material Evaluation and scope of use 

2.1 Material Evaluation. Collaborator acknowledges that the Materials will be made available to Collaborator solely for the Evaluation at the Designated Site.  Access to and use of the Materials and NIMS Proprietary Information solely for the Evaluation shall be limited to those employees of Collaborator set forth in Exhibit A attached hereto. Except as set forth in this Section 2.1, no other right of any kind is granted by NIMS to Collaborator hereunder with respect to the Materials and NIMS Proprietary Information. The delivery schedule for the Materials and other particulars shall be as set forth in Exhibit A. 
2.2 Exclusions and Requirements. Without limitation of Section 2.1, Collaborator shall not, without the prior written consent of NIMS: (a) copy or decompile all or any portion of the Materials or NIMS Proprietary Information; (b) attempt to ascertain the nature, composition or structure of the Materials; (c) conduct any physical analysis or measurements to determine the chemical composition of the Materials; (d) attempt to determine the fabrication methods or techniques embedded in the Materials; (e) modify or reproduce the Materials or NIMS Proprietary Information; (f) remove or alter any copyright, trademark, trade name or other proprietary notices, legends, symbols or labels appearing on or in copies of the Materials or NIMS Proprietary Information; (g) use the Materials or the Modifications for production purposes; (h) use the Materials or  the Modifications in human subjects or for any purpose other than in accordance with the terms and conditions of this Agreement; or (i) transfer or distribute the Materials or the Modifications to any third party without the prior written consent of NIMS. In addition, Collaborator shall (i) use the Materials and the Modifications in compliance with all statutes, regulations or administrative guidance applicable to Collaborator; and (ii) refer to NIMS any request for the Materials from anyone other than those employees set forth in Exhibit A.
2.3 NIMS Proprietary Information.  NIMS will provide Collaborator with proprietary information relating to the Materials (such information, “NIMS Proprietary Information”) as far as reasonably necessary to conduct Evaluation of the Materials for the Purpose at Collaborator’s request. NIMS has no obligation to provide NIMS Proprietary Information other than for the Purpose.
3.
Proprietary Rights

3.1
Materials. As between NIMS and Collaborator, NIMS retains all right, title and interest, including, without limitation, all patent rights, copyrights, trademarks, trade secrets and other intellectual property rights, in the Materials, the Modifications and any portion thereof. Collaborator agrees to take any action reasonably requested by NIMS to evidence, maintain, enforce or defend the foregoing. Collaborator shall have only those rights in or to the Materials and the Modifications granted to it pursuant to this Agreement. 

3.2 No License. No express or implied licenses are granted to Collaborator under the Materials or any patents, copyrights or any other intellectual property rights of NIMS relating to or in connection with the Materials or the Modifications.  No licenses or rights are provided to use the Materials or the Modifications for profit making or commercial purposes. 

3.3 Commercial License. If Collaborator desires to use the Materials or Modifications for profit making or commercial purposes, Collaborator agrees to negotiate in good faith with NIMS in advance of such use to establish the terms and conditions of an appropriate commercial license for Collaborator.  Nothing contained herein shall be construed, by implication or otherwise, as an obligation on the part of NIMS to enter into such a commercial license.  

3.4 Inventions. Collaborator shall not apply for, or directly or indirectly assist any other person to apply for, any patent, utility model or other intellectual property right in respect of any discovery, invention, improvement, process or design (an “Invention”) that is based upon or utilizes any of the Materials, the Modifications or NIMS Proprietary Information.   If Collaborator files or prosecutes any patent, utility model or other intellectual property right for any Invention in violation of the above,  Collaborator hereby agrees to transfer or assign to NIMS such application or any patent, utility model or other intellectual property right issued from such application without NIMS’  accounting to Collaborator.   If Collaborator creates or develops any know-how that is based upon or utilizes any of the Materials, the Modifications or NIMS Proprietary Information, Collaborator shall promptly disclose such know-how to NIMS and such know-how shall be vested in NIMS upon creation.
4.
Confidential Information

4.1 Confidential Information. Collaborator acknowledges that during the term of this Agreement Collaborator may obtain confidential information relating to the Materials, the Modifications and/or NIMS (“Confidential Information”). Confidential Information shall include, without limitation, the Materials, the Modifications, NIMS Proprietary Information, the terms of this Agreement, and such other information as disclosed in writing or other tangible medium with a notation indicating that it is confidential or proprietary or, if disclosed in another manner, is identified in writing as being Confidential Information within thirty (30) days of the initial disclosure.  Notwithstanding the above, Confidential Information shall not include any information that: (a) was or becomes publicly known through no fault of Collaborator; (b) was known by Collaborator before receipt from NIMS, as evidenced by Collaborator’s written records kept in the ordinary course of business; (c) becomes known to Collaborator without confidential or proprietary restriction from any source that does not owe a duty of confidentiality to NIMS with respect to Confidential Information; or (d) is independently developed by Collaborator without the use of and by persons without access to any Confidential Information disclosed by NIMS.

4.2
Use and Disclosure Restrictions. Collaborator hereby agrees (a) to protect Confidential Information from unauthorized dissemination and use; (b) to use Confidential Information only for the Purpose; (c) not to disclose Confidential Information, or any part or parts thereof for five (5) years after the expiry date of this Agreement, to any third party or any of Collaborator’s employees, agents or contractors except to those employees of Collaborator set forth in Exhibit A who have entered into written confidentiality agreements with Collaborator which require such employees to comply with confidentiality obligations no less restrictive than the requirements of this Article 4; (d) to undertake whatever action is necessary to prevent or remedy any breach of Collaborator's confidentiality obligations set forth in this Agreement or any other unauthorized disclosure of any Confidential Information by Collaborator’s current or former employees, agents or contractors; and (e)  to keep Confidential Information in a secure area at all times, and to store it in a locked closet or cabinet within a secure area located at the Designated Site when not in use.

4.3 Exclusions. The foregoing restrictions on disclosure and use shall not apply with respect to any Confidential Information that Collaborator is required by law or court order to disclose; provided, however, that prior to any such disclosure, Collaborator intending to disclose shall cooperate fully with NIMS in protecting against any such disclosure and/or obtaining a protective order or other relief narrowing the scope of such disclosure. 

4.4 Equitable Relief. Collaborator acknowledges and agrees that, due to the unique nature of Confidential Information, there can be no adequate remedy at law to compensate NIMS for the breach of any provision of this Article 4, and that upon any such breach or threat thereof, NIMS shall be entitled to injunctive and other appropriate equitable relief (without the necessity of proving actual damages or posting any bond), in addition to whatever remedies it may have at law or in equity. 
5.
Representations and Warranties
Collaborator hereby represents and warrants to NIMS that: (a) Collaborator is a corporation duly organized and validly existing under the laws of its jurisdiction of incorporation; (b) the execution, delivery and performance by Collaborator of this Agreement are within its corporate powers and have been duly authorized by all necessary corporate action on Collaborator’s part; (c) this Agreement constitutes a valid and binding agreement of it enforceable against Collaborator in accordance with its terms; (d) the execution, delivery and performance of this Agreement by Collaborator require no action by or in respect of, or filing with, any governmental body, agency or official or any notice or consent or other action by any person under any agreement or other instrument binding upon Collaborator; and (e) the execution, delivery and performance of this Agreement by Collaborator do not contravene, conflict with, or result in a breach of, any permit, authorization or license or any of its organizational documents or any law or regulation, judgment, order, agreement or legal or contractual obligation or restriction binding on or otherwise affecting Collaborator or its business. 
6.
No Warranty 

THE MATERIALS AND CONFIDENTIAL INFORMATION PROVIDED UNDER THIS AGREEMENT ARE PROVIDED BY NIMS “AS IS” AND NIMS DISCLAIMS ANY AND ALL WARRANTIES AND REPRESENTATIONS, WHETHER EXPRESS OR IMPLIED, INCLUDING, WITHOUT LIMITATION, ANY WARRANTIES OF DESIGN, MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE OR NONINFRINGEMENT OF THIRD PARTY RIGHTS, OR WARRANTIES ARISING FROM A COURSE OF DEALING, COURSE OF PERFORMANCE, USAGE OR TRADE PRACTICE. THE MATERIALS AND CONFIDENTIAL INFORMATION PROVIDED BY NIMS UNDER THIS AGREEMENT ARE PROVIDED FOR PURPOSES OF THE EVALUATION ONLY. THE MATERIALS, THE MODIFICATIONS AND CONFIDENTIAL INFORMATION ARE NOT INTENDED FOR PRODUCTION OR RESALE AND MAY NOT BE OF SUFFICIENT QUALITY FOR SUCH PURPOSES.

7 
Safety and compliance with laws
The Materials may have hazardous properties. Collaborator assumes all risks and responsibilities in connection with the receipt, handling, storage, disposal, internal transfer and use of the Material and the Modifications by Collaborator including without limitation taking all appropriate safety and handling precautions to minimize health or environmental risk as well as for any adverse events resulting from the violation of security requirements or unauthorized dissemination of the Materials or the Modifications by Collaborator.  
8 
Indemnification
Collaborator shall at its own expense indemnify and hold harmless NIMS and its present and former directors, officers, employees and all of their respective successors, heirs and assigns, from and against any and all demands, claims, proceedings, penalties, fines and liabilities (whether criminal or civil, in contract, tort, negligence, strict liability or otherwise) as well as losses, including without limitation financial losses, damages, costs and expenses (including attorneys’ and professional fees) arising from or in connection with the use of the Materials, the Modifications or Confidential Information, or this Agreement, including without limitation arising from (a) injury to Collaborator, Collaborator’s employees set forth in Exhibit A, or any other employees of Collaborator; and (b) infringement of third party intellectual property rights. 

9. 
Limitation of Liability
IN NO EVENT SHALL NIMS BE LIABLE FOR NORMAL, PUNITIVE, EXEMPLARY, SPECIAL, DIRECT, INDIRECT, OR CONSEQUENTIAL DAMAGES OR DAMAGES FOR LOST PROFITS OR INCREASED COSTS OF ANY KIND, IN CONNECTION WITH OR ARISING OUT OF THE MATERIAL, THE MODIFICATIONS OR CONFIDENTIAL INFORMATION, WHETHER IN CONTRACT, TORT, NEGLIGENCE, STRICT LIABILITY OR OTHERWISE EVEN IF NIMS HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. 

10.
Term and Termination

10.1
Term. This Agreement shall commence on the Effective Date and, unless earlier terminated pursuant to Section 10.2, shall continue in full force and effect for twelve (12) months. 

10.2
Termination. This Agreement may be terminated immediately by either Party without liability by written notice to the other Party.

10.3
Effect of Termination. Upon the expiration or termination of this Agreement,  Collaborator shall immediately cease its use of the Materials, the Modifications, Confidential Information and return (or if NIMS so requires, destroy) all the Materials, Modifications and Confidential Information, and all copies and extracts of the foregoing, to NIMS (or provide NIMS with written certification of their destruction). Any costs incurred in returning the Materials, Modifications and Confidential Information upon termination shall be borne by Collaborator. The provisions of Articles 4, 6 7, 8, and 9 and Sections 3.1, 3.2, 3.4, 11.4 and this Section 10.3 shall survive for five (5) years after the expiration or any termination of this Agreement. Termination of this Agreement by either Party shall not affect the rights of the Parties with respect to events occurring prior to such termination.  

11.
General Provisions

11.1
Notification of Loss or Damage. Collaborator shall notify NIMS of any loss or damage to the Materials or the Modifications.
11.2
Notices. Any notice or other communication required hereunder shall be written in English and shall be deemed to have been given when personally delivered, telecommunicated, electronically mailed, delivered by overnight courier or mailed prepaid first class registered or certified mail and addressed to the Party for whom it is intended at its record address.  Such notice shall be effective upon receipt if delivered personally, telecommunicated, electronically mailed or delivered by overnight courier, or shall be effective five (5) days after it is deposited in the mail, if mailed.  The record addresses, facsimile numbers and E-mail addresses of the Parties are set forth below:

NIMS:


Name: National Institute for Materials Science





Postal Address: 1-2-1 Sengen, Tsukuba





Ibaraki 305-0047, Japan




Attention: C/O Research-Collaboration Office

  



Fax No.: +81-29-859-2500





E-mail: contract-administrator@nims.go.jp

Collaborator:


Name:




Address:

Attention: 





Fax No.:  




E-mail: 
Either Party, at any time, may change its previous record address, facsimile number or E-mail address by giving written notice of the substitution in accordance with the provision of this Section 11.2.
11.3
Assignment. This Agreement may not be assigned, in whole or part, whether voluntarily, by operation of law or otherwise, by Collaborator without the prior written consent of NIMS. The rights and liabilities of the Parties hereto shall bind, and inure to the benefit of, their respective permitted assignees and successors.

11.4
Governing Law, Jurisdiction and Venue. This Agreement and the rights and obligations of the Parties hereunder shall be governed by, and construed and interpreted in accordance with, the laws of Japan, without regard to what laws might otherwise govern under applicable principles of conflict of laws. In the event of any dispute or controversy arising out of or relating to this Agreement, the Parties agree that they shall attempt to find an amicable solution to such dispute or controversy and that they shall negotiate to that end in good faith.  If the Parties fail to amicably settle such disputes, controversies or differences within a reasonable period of time, all such disputes, controversies or differences shall be submitted to the exclusive jurisdiction of the Tokyo District Court.

11.5
Waiver. The waiver by either Party of a breach of or a default under any provision of this Agreement shall be in writing and shall not be construed as a waiver of any subsequent breach of or default under the same or any other provision of this Agreement, nor shall any delay or omission on the part of either Party to exercise or avail itself of any right or remedy that it has or may have hereunder operate as a waiver of any right or remedy. 

11.6
Severability. If any provision of this Agreement shall be held invalid, illegal or unenforceable, the validity, legality or enforceability of the other provisions hereof shall not be affected thereby, and there shall be deemed substituted for the provision at issue a valid, legal and enforceable provision as similar as possible to the provision at issue.

11.7
Entire Agreement. This Agreement, including the Exhibit(s) attached hereto and incorporated herein by reference, constitutes the entire agreement between the Parties concerning the subject matter hereof and supersedes all prior or contemporaneous agreements, whether oral or written, between the Parties relating to the subject matter of this Agreement. 
11.8
Amendment. No modification or amendment hereof shall be valid or binding upon the Parties, unless made in writing and duly executed on behalf of the Parties by their respective duly authorized officers.
11.9
Counterparts; Email. This Agreement may be executed in one or more counterparts each of which shall be deemed an original and all of which together shall be considered one and the same agreement. Signatures to this Agreement may be transmitted by E-mail and such transmittal shall be deemed to be an original.


11.10  Force Majeure. If the delivery of the Materials under this Agreement is prevented, restricted or interfered with by reason of fire, earthquake, tsunami, or other casualty or accident, strikes or labor disputes, war or other violence, any law, order, proclamation, regulation, ordinance, demand or requirement of any government agency, or any other act or condition whatsoever beyond the reasonable control of NIMS, NIMS, upon giving prompt notice to Collaborator, shall be excused from such delivery to the extent of such prevention, restriction or interference and this Agreement shall be deemed suspended so long as and to the extent that any such cause prevents or delays the performance.
In Witness Whereof, the Parties have caused this Agreement to be executed by their duly authorized representatives as of the Effective Date.

XXXXXXXXXXXXXX 

NATIONAL INSTITUTE FOR 


MATERIALS SCIENCE
By:

By:   
                                                                                         
Name:  

Name:　Yoshio Aoki
Title:  

Title:      General Manager,



Research Collaboration Office
Date:

Date: 




 
 
Exhibit A

Materials, Designated Site,
Employee Access

1.
Material Quantity
Material dimensions and requirements to be agreed upon before each shipment. 

Changes can be made to Material requirements, quantities upon written notice by NIMS.




Materials Name 
Quantity






Diamond Crystals
      4          
   
2.
Address of Designated Site

The Materials, the Modifications and NIMS Proprietary Information shall be stored and used only at the following Designated Site:

3.
Designated Employees of Company entitled to access and use of the Materials, the Modifications and NIMS Proprietary Information for testing and evaluation purposes

Company shall allow only the following employees of Company access to the Materials, the Modifications and NIMS Proprietary Information:


Name:

Title:



Name:

Title:



Name:

Title:

�Please fill in.


�Please fill in.


�Please fill in.


�Same as above.





2

